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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in ( 1 ) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

2. Claims 1, 5, 6, and 10-16 are rejected under 35 U.S.C. 102(e) as being anticipated by Shen 
(U.S. Patent Application No. US 20040258827). 

Shen discloses an acidic beverage comprising a blend of a hydrated protein stabilizing 
agent (e.g. pectin and high methoxy pectin; 0.5%) with acid (e.g. ascorbic) to provide a first 
component with a pH of 2-5.5 with a hydrated protein material (e.g. hydrolyzed soy protein 
isolate) having a solids content of up to 10%, said blend having a pH as called for (e.g. pH 3.8), 
wherein said blend having the particular ratios of the various components as called for in the 
instant claims (see paragraphs 28, 34, and 38-43). 

3. Claims 1,5,6 and 10-16 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Huang (U.S. Patent No. 6887508). 

Huang discloses an acidic beverage wherein a soybean protein isolate is hydrated, 
blended with a solution including high methoxy pectin (e.g. 0.35% and pH of 3), wherein said 
acidic beverage is pH adjusted with, for example, citric acid to 3.85 pH. 

4. Claims 1, 5, 6 and 10-16 are rejected under 35 U.S.C. 102(e) as being anticipated by Patel 
et al (U.S. Patent No. 68 1 1 804). 
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Patel et al discloses a process of preparing an acidic beverage wherein a soybean protein 
isolate is hydrated, blended with a solution including high methoxyl pectin (about 2%), pH 
adjusted with, for example, citric acid to 4 pH. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 1, 5, 6, and 10-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Shen (U.S. Patent Application No. US 20040258827) or Huang et al taken together with either 
one of Hoer et al or Payne et al. 

Shen is silent regarding the manner in which the protein material is dried. In other words, 
it is not clear whether same has been dried by spray drying (which would be contrary to the 
product produced in the instant invention) or wherein drying occurs through other means such as 
air drying or vacuum drying. Huang et al does refer to spray-drying as a preferred means but is 
not limited to same. Nevertheless, if it is shown that upon drying the Shen, Patel et al, or Huang 
protein by conventional means as set forth therein, same would not always retain the particular 
functionality attained in the instant invention, the following should be noted. However, it is 
known to dry soy protein in such manner that functionality is retained as set forth, for example, 
in Hoer et al (col. 2). In addition, Payne et al the use of dry soy protein isolate product in 
compositions wherein same are "highly dispersible, soluble, and functional" (e.g. col. 2, lines 45- 
53). It would have been obvious to one having ordinary skill in the art at the time of the 
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invention to have employed the dried products in Hoer et al or Payne et al to provide protein 
which will impart better functionality in the final product of Shen. 

Applicant 's Arguments 
7. Applicant's arguments filed 12/21/06 have been fully considered but they are not 
persuasive. 

Applicant argues that Shen, Huang, and Patel et al disclose products wherein the soy 
protein used therein has been dried contrary to the instant claims call for said protein not being 
subjected to spray drying. Applicant further argues that spray drying of the protein would result 
in same having less functionality than if left in a liquid form. It should be first noted that the 
instant claims do not require that the aqueous protein material retain full functionality nor do the 
instant claims exclude all forms of drying. That said, although said arguments pertain to a 
method step, the instant rejected claims are drawn to products. It should be noted that Applicant 
has not provided any direct evidence to support the assertion that the proteins of Shen, Huang, 
and Patel et al must be spray-dried and that such spray-drying treatment would result in a protein 
and final product containing said protein that differs in functionality (due to said spray drying or 
any drying for that matter) to such an extent as to provide a product falling outside the scope of 
the instant claims. Nevertheless, Shen does not disclose how the proteins are dried beyond 
saying drying is accomplished by conventional means (paragraph 30). Likewise, Huang and 
Patel et al do not restrict the method of drying same. There are various methods for drying 
including air drying which are less destructive to the functionality of the protein than spray 
drying, and it has not been shown that the functionality of the Shen, Huang, or Patel et al 
products have been compromised to a different degree as the instant product. Nevertheless, it 
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would have been obvious to one having ordinary skill in the art to have dried said protein in such 
a way as to retain excellent functionality as set forth, for example, in Hoer et al as discussed 
above. 

Applicant argues that Huang et al requires a protein stabilizing agent comprising both high 
methoxy pectin and a propylene glycol alginate. However, the instant claims do not exclude the 
presence of other ingredients such as a second protein stabilizing component. In particular, the 
instant claims call for an acid beverage "comprising" ingredients wherein same is not limited to 
the several expressly articulated ingredients due to the open language of "comprising". 

Applicant argues that the drying process of Hoer et al employs enzymes and that enzymes 
are not used in the instant invention. However, the instant claims do not exclude processes 
utilizing enzymes. Applicant argues the differences between Hoer et al and the instant claims. 
However, although differences do exist, it should be noted that Hoer et al was not applied alone 
against the instant claims and was provided for its teaching of soy protein products which are dry 
yet retain functionality. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272-1409. The 
examiner can normally be reached on Monday-Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

Anthony Weier 
Primary Examiner 



Anthony Weier 
March 5, 2007 




